


I Omcc or 
THE DIRECTOR 

BUREAU OF THE CENSUS 

WASHINGTON 

November 28, 1940 

'. 
To: Secretary of Commerce 
From: Director of the Census 
Subject: Population of the United States  f o r  the apportionment of 

Bepresentatives. 

In compliance with the provisions of section 2 of the Act of 
June 18, 1929, I transmit herewith a tabulation showing the population 
of each s ta te -on  April 1, 1940, a s  ascertained under the sixteenth 
Decennial Cenais of the  United States. The tabulation (Table 1 )  also 
gives the number of Representatives t o  which each State  w i l l  be en t i t led  
i f  the existing number of Representatives are apportioned by the method 
of majoi. fractions, Bofiich was the method used i n  the l a s t  preceding 
apportionment, and also by the  method of equal proportions. This i s  
the information which the President i s  reauired t o  transmit t o  the 
77th Comess  during the f i r s t  week of t h e  f i r s t  rerrular session i n  
compliance with section 22 (a) of t h e  Act of June 18, 1929, as amended 
by t h e  Act of April 25, 1940 (pub. No. 481 - 76th congress). 

The tabulation of t o t a l  population by States  for  apportion- 
ment purposes does not show any IlIndiarrs not taxedfl as a l l  Indians are 
now subject t o  Federal taxation, 

The Sixteenth D e c e ~ i d  Census reveals imporbant internal  
sh i f t s  in population t hat have taken place during the past  decade. (see 
Table 2.) Although the westward movement has continued and is reflected 
i n  an increased proportim of the population i n  the Pacific Coast and 
E40untah States, the t rend long established in the United States of 
migration from rura l  t o  urban areas has been slackened. For the f i r s t  
decade since 1830 the proportion of t h e  population residing i n  urban 
areas has fa i led  t o  incre9se markedly. Conseqgently, the more rura l  
Southern States  have increased a t  a m r e  rapid ra te  than the more indus- 
r id Northern States. Actual losses i n  population were found in some of 
the Midwestern States affected seriously by the drought. These sh i f t s  i n  
population are ref  lecbed i n  the new apportionment. 

Enclosures 
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Vaahingt on Table 1 F 

PORTLkTIONS OF THZ STATES, 1940, AND 
APPORTIO=\FJ! OF -ATIV!.!!.! IN CO?JGKESS, 1940, Am 1930 

L 

-0 

? 

Alabama 
Arizona 499,261 1 2 1 2 1 
Arkansas 1,949,387 7 6 -1 7 
California 6,907,387 20 23 3 23 3 
Colorado 1,123,296 4 4 4 

Connecticut 1,709,242 6 6 6 .  
Delaware 266,505 1 1 1 
D i s t  . of Columbia 663,091 -- -- -- -- . -- -- -- 
Plor ida 1,897,414 5 6 1 6 1 
Georgia 3,123,723 10 10 10 

-- 
Idaho 524,873 2 2 2 
I l l inois  7,897,241 27 26 -1 26 -1 
Indiana 3,427,796 12 11 -1 11 -1 
Iowa 

1 2,538,268 9 8 -1 8 -1 
Ilansas 1,801,028 7 6 -1 6 -1 

Kentuce 2,845,627 9 9 9 
U u i s  iana 2,363,880 8 8 8 
Maine 847,226 3 3 3 
Maryland 1,821,244 6 6 6 

- f 
Massachusetts 4,316,721 15 rP4 -1 14 -1 

lvlic hiean I 
5,256,106 17 18 1 I? 

: AlrAnnesota 2,792,300 9 9 9 
' Ibissisaippi 2,183,796 7 7 7 

Missouri 3,784,664 13 13 13 
Nont ana 559,456 2 2 2 

2677g 
(continued on next page) 
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SIXTEENTH D E C E N X U  CESSCS OF POPULATION 

M E S S A G E  

THE PRESIDENT OF TEIE UNITED STATES 

A 8TATEMENT PREPARED BY THE DIRECrOR OF THE CENSU4 
DEPARTMENT OF COMMERCE, GIVlh'C THE WHOLE NUMBER 
OF PERSONS IN EACH STATE AS ASCERTAIXED UNDER THE 
81XTEENTH DECENNIAL CENSVS OF POPULATION, AND THE 
NUMBER OF REPRESENTATIVES TO WHICH EACH STATE WOULD 
BE ENTITLED UNDER AN APPORTIOKhlENT OF THE EXISTING 
NUMBEB OF REPRESENTATIVES BY THE METHOD KNOWN AS 
THE METHOD OF MAJOR FRACTIONS, WHICH WAS THE METHOD 
USED IN THE LAST PRECEDING APPORTIONMEKT, AND ALSO BY 
THE MM'HOD KNOWN ASTHE METHOD OF EQUAL PROPORTION8 

J m a y  8, 1941.-Beferred to the Committea on the Census, and ordered to be 
printed 

To the Congras of the Unitcd &zta: 
In compliance with the pr~visiona of section 22 (a) of the act 

approved June 18, 1929, providing for the fifteenth and subsequent 
decennial censuses and for the apportionment of Representatives in 
Congress, as amended by the act of April 25,1940, I transmit herewith 
a statement prepared b the Director of the Census, Department of i Commerce, pving the w ole number of rsons in each State as ascer- 
tained under the Sixteenth Decennial F ensus of Population, and the 
number of Representatives to which eseh State would be entitled 
under an a portionment of the existing number of Representatives 
b the met E od known as the method of major fractions, which was de method used in the last preceding apportronment, and also by the 
method known as the method of equal proportions. 

The Director of the Census has mcluded all Indians in the tabulation 
of total population since the Supreme Court has held that all Indians 
are now subject to Federal taxation (Superintendent v. Commissioner, 
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295 U. S. 418). The effect of this upon apportionment of represents- 
O'ves, however appears to be for determunation b the Congress, as 

P d concluded in t6e Attorney GeneraIra o inion of ovember 28, 1940, 
to the Secretary of Commerce, a copy o which is annexed hereto. 

FBANKLIN D. ROOBEVELT. 
TEE WHITE HOUBE, 

Jan- 8,1941. 

TABU 1.-PopJdionr of Lhc Stdca, 19@, and apportionment 4 Rcpcrtnhtiar ia 
Conqresr, 1940 and 1930 

I A p p o d o n m ~ ~ t  d $36 ReprraenL.tirsl. 1- 

M i s m d I  ..-..----.-------------- 3,'lsiasr 
Montana ----------------------.-- 
N e b  5315.634 
N e M .  ......................... I ::I 
New Hammhirs .................. 4BL !iN 
New J-Y ....................... I C l@Q. 165 I 

New Yotk ........................ I& 4R 142 

~ a t h  m o m  .................... 

Tmnem~ ........................ 2 915,841 
TCXM ............................ 4 114.824 
Ut& ...--------------.---------- 55(L 310 
Vermont -.-.-------------.------- -231 
vtnrink ......,..............-.. 2m.m 

I T h a  pescnt rpportlonment d Repasentativss b bsmd on the l(an osnnn TIM metbod followed in 
r99)rsrLbemcthoddmalorlractiopr I n t h s t ~ t h e ~ d t b a m e t h o d d e g d p m ~ ~ ~ ~  
bave d k d  In in tbe samapporrio~nL 

a579 
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amen t of repreaentb NOVEMBER 28, 1940. 
The honorable the SECRETABY or C O M M E R C ~  

Section 2 of the fourteenth amendment to the Constitution p m r i b  tb.t in 
a portioning npresentativa, ''Indiana not taxed'' shsU be excluded The -8- 
oPpop~t ion  upon whih the rapportionmat of ~preeentrtived li to bs 
L now being prepared. 

of Repruewi.Cr in Since it appears that today all In& am abject (o th. F c d d  incorn- 
law, your opinion ia -dl rcqusLed aa to whether them u~ any Indiana 
not taxed, with the meaning 0ttb.t phrase aa it tappun in the Con~titution and 
the fourteenth amendment the- There in enclosed herewith a m n t  opinion 
of the Solicitor of this Department on thin eubject. 

-flat? Method 0r.egtl.l Po. 
-OM - 

*fro= N-kr Ch.orehm 
dRep 1930 - rmentc 

L- O* tqr 
(s) (6) ( i )  (8) ---- 
-10 43s 9 4 ---- 
*---- 9 . - . - . - - - - - - - ----- 2 1 ----.. 
-1 7 - - - - . - - - .---. n 8 --- ----- 4 -- ---- ----- ----- 6 --- ...---- 

**-.. 1 - - - - -. -- The question presented has been discussed in a number of c o r n  .---- .-------._ _-____ ____ ----- decisions but the issue has never been squarely raised in any of the n I ...-., -.-- IIJ - - -- -- - --- -- decided cases. Some of the eases and some statements a p p e m  in ----- 2 ------ ..---- 
-I - -  -I the d e b a h  in the Constitutional Convention lend support to the view 
-I 1 - -  -1 
-1 

that sin- all Indians are now subject to the Fcdernl income-& laws 
8 ...--. -1 

-1 n .....- -I there are no longer any Indians not taxed within thr meaning of the ..--- 0 - . - . . . - - - - - - --.-- 8 . . . - . . . - - - - constitutional phrase. On tbe other hand, other decided cases and 
----- 3 --.--- ----- other statements appearing in the debates in the Convention equrlly - - - -  6 - a - --- -- - -- - 
-1 14 ..--.. -I su port the contnrg view. Thua it appeap that, as stated by your ----. 17 - - --- ------ SoIcitor, the question presents a 'lperploxing problem", and that the .---- 9 . - . . . - . . -- - - ---- 7 -. - - - - - - - - - - .--- answer to it is not free from doubt. 

13 . . .. .- -. ---- --.- 2 - - - - - - - - - - - The Congress is awam of course, of the recent decisions of the -1 4 - -  -1 .--- 1 - - - - - - - - - - - - Supreme hurt holding ad Indians subjett to the Federal income-& --- 2 -- ...- ..---- --- 14 ------ ----- laws. What construction the Cong.ress will now give to the p h r w  
---- t 1 ----- "Indians not taxed" is a question for it to decide, and action t&en --- 45 ----------- 
--- 12 I ------ by i t  with respect thereto di be final, subject only to review by the ---- 2 ..-- ...----- 
-1 a ...-.- -I anvts in proper cases brought before them. h opinion on the q u e  
-1 8 -- -I tion by the Attorney General would not be determinative, since ---- 4 1 --..-. 
-I a - .  -1 neither the Congress nor the courts would be bound by sueb opinion. -.-. 2 . . - - . . . . . . - - --. Moreover, it does not appenr that an answer to your question is 

6 - - . . . . . - - - - - -- z ..-... .- .--- necessary a t  this time for nny sdministrniive purposs mthin your -.. 10 1 --, ---. n - - - - - - - - --- - Department. In my opinion, a continuance by you of the practice -- a . . . . . - . - -_ - - heretofore followed m your Department with respect to the subject 
-3- 1 ---- -------- --. e . . . - . . . . ,_ -_ wil l  meet every admmistrative requirement imposed upon your .-- 6 .- .--------- .-- 6 ------ --- --- lo - - -- - - -- --, .-- 1 - ----------- 
The method lollowcd h 

d eQwl promiom rocrld 

-.. - .  . 



I 
1 

4 8- DECENNUL CENSUS OF POPULATION 

Department in the premhs, and in addition well may furnish to the 
Con- information d d  by that body as a basls for action on 
its part. 

It is recommended, therefore, that you st this time follow your 
fomer practice, giving to the Congress full information with respect 
thmto. 
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~PUBLIC LAW 2 9 1 - 7 7 ~ ~  CONGRESS] > 

[CIIAPTER 470-  ST SESSION] 
[H. R. 26651 

AN ACT 
TO provide for apportioning Representatives in Congress among the several 

States by the equal ploportions method. 

B e  it enacted by the Senate and House of Representatives of the 
Unitcd States o Anarica i n  Congress nsscnzbled, That section 22 
of tlie Act entit f "An Act to provide for the fifteenth and subse- 
quent decennial censuses and to provide for apportionment of 
Representatives in Congress", approved June 18, 1929, as mended, 
is amended to read as follows: 

"Sec. 22. (a) 011 the first day, or within one meek thereafter, of 
the first regular session of the Eighty-second Congress and of each 
fifth Coilgress thereafter, the President shall translnlt to the Congress 
a statement showing the whole nulnber of persons in each State, 
excluding Indians not taxed, as ascertained under the seventeenth 
and each snbsecluent decennial census of the populntion, and the 
number of Representatives to which each State would be entitled 
.under :111 npportion~ne~lt of the then existing nuinber of Representa- 
tives by the rnethod linon-n cs the metl~od of equal proportions, no. 
State to receive less than one Member. 

"(b) Each State sll;~ll be entitlecl, in the Eighty-third Congress 
and in each Congress thereafter until the taking efTect of a reappor- 
tionll~ent under this section or subsequent statute, to the number of' 
Representatives shown in tlle statement required by subsectlon (a) 
of this section, no State to receive less than one Member. It shall 
be the cluty of the Clerlr of the House of Representatives, within 
fifteen calendar days after the receipt of such statement, to send 
to the executive of exch State a certificate of the number of Repre- 
sentatives to which such State is entitled under this section. I n  
case of a vacancy in the ofice of Clerlr, or of his abseilce or inability 
to discharge this dnty, then such duty shall devolve upon the Sergeant 
at Arms of t.he I-Ionse of Represelltatives; and in case of vacancies 
in the offices of botll the Clerk and the Sergeant a t  Arms, or the 
absence or inability of both to act, such duty shall devolve upon 
the Doorkeeper of the House of Represer~t a t '  ~ves. 

"(e) Until a State is reclistricted in the manner provided by the 
law thereof after any apportionment, the Representatives to which 
such State is entitlecl under such apportionmerlt shall be elected 
in the following nixnner: (1) I f  there is no change in the nunlber 
of Rep~.esee"tatlves, tliep shall be elected from the districts then 
prescribed by the law of such Stztte, ancl if any of them are elected 
from the State a t  large they sllall continue to be so elected; (2) if 
there is an increase in the  nu~nber of Represc.nt atives, such adclitional 
Relxesentatire or R~~prcsc>ntati\-cs shall be electccl from the Sta te  at 
large : ~ n c l  the other- It>prese~ltnti~-es fl-om the districts tllen prescribed 
by the law of sucl~ State; (3) if there is a decrease in the number 
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of Representatives but the number of districts in such State is equal 
to  such decreased number of Representatives, they shall be elected 
from the districts then prescribecl by the law of such State; (4) if 
there is a decrease in the nulnber of Representatives but the number 
of districts in such State is less than such ilumber of Representatives, 
the number of Representatives by wllich such number of districts is 
exceeded shall be elected froin the State a t  large and the other 
Representatives from the districts then prescribed by the law of 
such State; or (5) if there is a decrease in the number of Represents- 

) tives and the number of districts in such State exceeds such decreased 
number of Representatives, they shall be elected from the State a t  
large." 

SEC. 2. (a) Each State shall be entitled, in the Seventy-eighth and 
in each Congress thereafter until the taking eff'ect of a reapportion- 
ment under a subsequent statute or such section 22. as amended by 
,this Act, to the number of Representatives shown in the statement 
transmitted to the Congress on January 8, 1941, based upon the 
method known as the method of equal proportions, no State to  
receive less than one AIember. 

(b) I f  before the enactment of this Act a certificate has been sent 
t o  the executive of any State under the provisions of such section 
-22, as in force before the enactment of this Act, the Clerk of tile 

.Nouse of Representatives shall, within fifteen calendar days after the 
'date of enactment of this Act, send a new certificate to such executive 
stating the number of Representatives to which such State is entitled 
under this section. 

Approved, November 15, 1941. 
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$&# ycfk 
Pennsylvania 
I!Iinois 
Rew York 
ilhio 
Ca!, i i a rn ia  
Texas 
Pennsyivania 
#E.R Yark 
Hichigar! 
I l l ino i8  
Eassachusetts 
KEW York 
New Jersey 
Pennsyivania 
Dhio 
Califisrnia 
Hissouri 
Texas 
Mort h Carol in; 
BPW York 
Indiclna 
i l l i n o i s  
Uis~ansin 
Pennsylvania 
Georqis 
5ichigan 
fie# Yoik 
Tennessee 
Kenti icky 
A l  aSan;a 
Ohio 
Caf i iornia  
finnesota 
Yirqinia 
f exaf 
Pennsylvania 
new York 
hawa 
!12inois 
Earsachasetts 
Hew Jersey 
Louisiana 
Oklahom 
He# Yor!: 
H i s s ~ u r i  
Dhia  
Ca!iiainia 
Mississippi 
Pennsylvani; 
Richigan 
#orth CaraIina 
; i f  ifinis 
T ~ x a s  
New Yark 

1940 CONTROL 
F;GP:I' *in A T '  i i O H  !4UflEERS 





Ifiifiaiia 
Brkansas 
West Virginia 
South Carolina 
Florida 
Penosyf vznia 
Bary!a.nd 
He# York 
Uisconsin 
Se~rgi8 
Kansas 
ghiu 
Ca! iSornia 
Nassachusetts 
Washington 
Iilinois 
Connecticut 
Nett. Jersey 
Tennessee 
Flickigan 
New York 
irxas 
fennsylvania 
K~ntucky 
Alabama 
!?in8E5ota 
Virginia 
H i  ssour-i 
#e# Yark 
Ohio 
California 
riIin~i5 
Pennsylvania 
Ia#a 
North Carol in; 
New Ycrk 
Texas 
Indiana 
3assachuset ts 
i - ~ i - .  L!U.S~~GC? 

nichigart 
Oklakusa 
Pennsylvania 
Iilinois 
Wehraska 
Rrrj Jersey 
Mew York 
Dhio 
Cai iiarnia 
Wircortsi n 
"Yoorgia 
Firsirsippi 
Be# Yofk 
Pennsylvania 
i e x  as 
Ni rsnuri 
Tennessee 
If'tinais 
Ken tilcky 
A l  abara 

62 
33 
34 
24 

7 
304 

18 
452 

66 
61 
1.". 
J i  

206 
201 
lli 
20 

255 
25 

109 
t 7  

f 58 
502 
203 

3513 
73 
72 
71 
64 

1!5 
552 
256 
25 1 
305 
404 
77 

110 
602 
253 
I??  
161 
69 

285 

76 
454 
355 

35 
154 
552 
306 
30 1 
! f 6 
113 

702 
504 
303 
I 55 
117 
4 05 
t Z:! 
122 

i 6s 
i07 
108 
199 
: 10 
!If. 
112 
113 
114 
115 
I f &  
117 
11E 
119 
120 

! 22 
% 117 ~ L J  

i 24 
125 
t?b 
f 27 
!:9 
129 
130 
1:: 
122 
133 
134 
155 
! 36 
327 
138 
'1 39 
L 40 
$41 
; 42 
143 
144 
! 45 
1Qb 
147 
t 4e 
! $4 

i 50 
!51 
152 
153 
154 
155 
156 
157 
158 
159 
160 
it! 
162 
163 
164 
265 





Wew York 
Ghio 
Caiidornba 
8icfticjsi: 
E ino~sa ta  
North Car31 ina 
Arkansas 
Co! or ado 
Pennsy!vaoia 
fassachuset ts 
Uest Virginia 
South Carof ina 
Florida 
Virginia 
NEN York 
Oregon 
Indiana 
New J E ~ S E Y  
Texas 
I f l ino is  
Faryland 
Kansas 
Peonsyi uani a 
Iowa 
!!ew York 
Ohio 
California 
S!ashington 
Eichigan 
Wifconsin 
Ge~rgi; 
Connecticut 
Flew York 
t4isr-ouri 
Zllinoi; 
%nnsylvania 
Louisiana 
f exas 
Ok!ahun;a 
Rsssachusetts 
O k i ~  
California 
New York 
North Carolina 
Tennessee 
New dersey 
Pennsy! vania 
Kentiicky 
Alahalna 
l i l i n o i s  
Wississippi 
Mew fork 
Indiana 
#innesota 
Wichigan 
ie:ias 

i ~ l i f a r n i a  
Pennsylvania 
We# 'r'ork 

166 
I 6s 
f 68 
163 
f 7G 
171 
tT2 
17: 
:74 
L 75 
i f b  
t77 
178 
179 
!SO 
rer 
1 82 
f 8; 
184 
t S:! 
186 
187 
186 
1159 
190 
IS! 
192 
193 
194 
195 
!f6 
197 
!?8 
199 
206 
201 
t l  
LOL 

203 
204 
205 
206 
287 
208 
209 
210 
21 '1 
212 
213 
214 
225 
216 
21: 
218 
214 
220 
221 
222 
-,-ST 

t-3 

224 
225 





2 Xaine 
5 i t ;  ,,,, - ginia 

j4 i l l i f i s i s  
7 Missouri 
8 Kassachusetts 

24 New York 
6 Wisconsin 
6 Geergia 
5 Iite;a 

18 PennsyIvania 
4 Arkansas; 

12 Te:.;as 
B Mew Jersey 
$0 biirhigan 
13 Dhio 
t~ i.a ~ ~ 7 . 1  i l inrr i ia  

7 Marth CaroZina 
25 Mew fork 

4 Heft Virqinia 
4 fauth Carolina 
4 Florida 

15 I l l i n o i s  
3 Nebraska 

14 Pennrylvani a 
t T~nfiessee 
7 Indisna 

26 Me# Yari: 
5 Loiiisisna 
4 Haryland 
f Dklahma 
4 Ir;ansas 
b Kerctucky 
6 Alabdaa 

13 Texas 
14 Dhio 
14 California 
6 Rinnesota 

16 I l l ino i s  
27 Mew York 
9 nassachusetts 

20 Pennsylvania 
8 Missouri 
2 Rh~dr Island 
4 Oashington 

11 Plichigan 
4 Connecticut 
'i Wew Jersey 

28 Nea York 
0 Virginia 
5 #issirs ippi  

#isconsin 
21 Pennsylviinia 

7 G S G T Q ~ ~  
i 7  f l l int l is  
8 North i a ro l ins  
15 Ohin 
15 California 
14 Texas 
29 Nen York 
6 Iowa 





0,04652421 22 ?egnsy!vania 9900180 3004 460598 286 
0. 4$82$829 3 Colorada 1 6 23206 75 459547 287 
0, 13363052 8 Indiana 3427796 312 458059 288 
0,05703883 gichigafi 52561 06 5r38 457485 289 
010339fi3!8 30 Mew Yopk 13479!42 $492 456986 29f! 
$,i$2409?6 $6 H35sachus~ttcj 43!672I 4: j 955022 29 1 
$,ifl!lijbf$ 2 South Dakota 642961 45 454642 292 
Q,lc?6G&TB 2 $o;th Dakota 641935 46 4539!7 29 
Q,$571&?0 18 !l!igais 7897241 805 452455 294 
6. !5430335 7 Tennessee 2915841 267 449924 r t ~ ~  2 1'4 

0,1!785113 9 nissouri 3794A54 36: 446027 2 96 
0,96454372 16 Ohiu 69076i1, 7 06 445584 297 
0,06454972 I6 California 6907387 701 445870 295 
0.40224829 3 i'jregon t0E?b84 86 444962 299 
i; jLp: 
2 ,  J U ,  30656 f 5 Texas 64t4E24 653 442t165 300 
fi.03274129 31 Fjeg Yopk 13479142 1 4- ui $41998 30 1 
0, 04445542 23 Pennsylvania 9900 t 80 1054 44Q:j7 302 
6,15430335 7 Keztucky 2845627 273 439090 303 
0. f05409S6 10 Ijeu Jersey 4fbO!65 409 438520 304 
0; j5430335 7 Alaba~z 293296 t 272 437135 305 
0,22360h8ij 5 fi:kansas 1949387 183 435896 306 
0.16257d19 6 Louisiana 2333980 ':ti4 431583 307 
0,15430355 7 Rinnesota 2792303 27 f 430861 308 
0,03!75$03 32 Mew York 13471142 1502 427963 307 
6,054073@1 19 If  l ing i s  7897241 E55 527034 310 
0, !32574!9 6 Oklaho~a 2336434 226 42i;573 3; 1 
C,223&06@ 5 #est Virginia 19G1974 184 425294 3iZ 
0.22360680 5 South Caroj i na 1649904 174 424909 313 
0.22360hEfl 5 Ff arida f 8974 14 f 53 424275 3!4 
0,042552E3 24 Pennsylvania 9960!80 1 !04 $2 1380 315 
0,6!785113 9 North Carol in2 .3571L23 360 420920 3t6 
0,080$64fj$ 13 gichigan j256lQh 558 420825 3 f 7  
0, !33&3062 8 gicjcansin 313 7587 316 $19278 318 
0,060633?1 17 Ohio 6907612 756 4I8SJb 3jq 
0,06063591 17 California 6907387 75 t 41 8822 320 
0. ;35630&2 fJ Eeorgia 3iz  3723 313 417425 321 
f! F f  v.~~.>077287 33 N ~ H  York 13479142 1552 414792 522 
0,00454972 Ib  Texas 6414824 703 414075 323 
0,15430535 7 Virginia 1 ~br7773 -l 264 4i31SB 324 
0. 09534626 i! Rassachusetts 431672; 451 411583 325 
$,223&480 5 8;ryl and 1821244 i 407243 326 
0,05!29892 III inois  7897241 905 4+!5120 3 27 
0,04032483 25 Pennsyi vjn j a $$0018!! !I54 464 173 328 
9. i4-lccj 4 -  

i:d~,i; T g b i ~ , ~ a  3427796 $02 403970 7-r JL? 

0,2236063 5 Kansas 180102E! 192 402722 33l2 
!>.$2995@7 34 Yo;k 1 7 4  i.~t?'9!182 1 i 6 ~ t  -1 402407 331 
0,10549926 !0 gissouri 3754664 415 398439 332 
0,18257919 6 Yississippi 2183795 23: 398705 333 
0,09534626 I t  i4ew Jersey 4160165 4 59 3Ftb56 3 34 
6,7071067E 2 Rontana 559456 44 395535 335 
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UNITED S'iiRrnS 
DEPAR9EBT OF TI33 INTERIOR 

Office of the Sol ic i to r  
Tashington 

November 7, 1940 

The Honorable 

!The Secretary of the Inter ior .  

ldy dear Mr. Secretary: 

My opinion has been requested as  t o  the nethod of determining 

nho a r e  "Indians not taxedtf within the meaning of the Constitution 

and the Fourteenth Amendment thereto,  Ar t i c l e  I, section 2, clause 

3 of the Constitution provides t h a t :  

"Representatives and d i r ec t  Taxes sha l l  be apportioned 
anong the several S ta tes  which may be included within t h i s  
Union, according to  t he i r  respective Numbers, which s h a l l  

' 

be d e t e r ~ i n e d  by adding to the  hole Ember of f r e e  Persons, 
including those bound t o  Service for  a Tom of Years, and 
excluding Indians not taxed, t lvee- f i f ths  of a l l  other Per- 
sons. * * *(( 

0 
me expression, excluding Ind-ians not taxed, i s  found in  the  

Fourteenth Amendment, where i t  deals vit1-1 the s,me subject  under the  

nem conditions produced by the emancipation of the slaves. I t  appears 

therein as follons: 

"Section 2* Representnt ives s h a l l  be apportioned 
mong the several  S ta tes  according to  their  respective 
numbers, counting the nhole number of persons i n  each 
State ,  excluding Indians not taxed. * * *" 
!The meaning of t h i s  phrase as i t  was used i n  the Constitution 

I 

must bc deduced largely from our kno~lcdge  concerning the purpose of 



the  clause and the re la t ionship 17hich the Indian t r i bes  bore to the 

Federal Government a t  the time of the adoption of the Constitution, 

In the debates of the Fed.era1 convention of 1787 we f ind  no discus- 

t ion which would throw any d i r e c t  l i g h t  upon the menning of the p h a s e  

nor do we, upon e m i n a t i o n  of the m i t i n g s  of Madison and the other 

par t ic ipants  in  the conventlon, f ind other tn,m the merest reference 

to the existence of such a phrase, On the other hand, the problems 

of apportionment of representatives and d i r ec t  taxes nere the cause 

0 of great debate and extensive m i t i n g s ,  In view of t h i s ,  i t  i s  only 

reasonable to  assume that  the delegates to  the convention nere S O  

c lear ly  cognizant of the meaning of the phrase "Indims not taxedf' 

as  to render any consideration of i t  unnecessary, 

In the debates over the apportionment of r ep re sen tz thes  i n  the  

lover house two princS.pa1 methods nere urged n i t h  great  vigor. One 

would have apportioned the repyesuntation of the S ta tes  according to  

the r e l a t i v e  property of each, thus making property the basis  of repre- 

sentation.  This commended i t s e l f  to  some persons, because i t  ~OIild 

introduce a salutary check in to  tho l eg i s l a tu re  i n  regard t o  t a t i o n ,  

by sewring i n  sone measure, an equalization of the public burdens by 

the voice of those nho were cal led to  give more tawards the COmmon 

contribution, Story on the Constitution (6 th  ed., pe 465); 4 E l l i o t ' s  

Debates (Pate's ~ i n u t e s ) ,  68, 69; Journal of Convention, 11th 

June, 111; - Id, 5 th  July, 158; Id. 11th July,  169, I t  re f lec ted  - 



a favor i te  theory of the American people that taxation ought to  

go hand i n  hand n i t h  repesenta t ion .  But, since zn a~portionment 

based upon property did not commend i t s e l f  fo r  a var ie ty  of reasons 

to the convention, i t  was drop>ed i n  favor of a~ apportionment, based 

on numbers, which secured a t  t41e same time against unequal and oppres- 

s ive  d i r ec t  taxation, This vss nccomplished by providing that  d i r ec t  

taxes, as representation, should be apportioned on a basis  of rumbers* 

The theory underlying t h i s  uethod of appcrtionment was that  the number 

0 of people i n  each S ta t e  should be the standard for  regulating the .  

proportion of those ~~1x0 we to represent the people of each S ta te*  

The Federal is t ,  No. 54. 

m e  apparent intention of the convention was that  representation 

i n  the loner branch of the  Congress be apportioned according to  the 

nmber of people who const i tuted the corn-unity of people of the United 

States.  This community included non-citirens, among nhom were a l iens ,  

persons bound t o  service, Ind ims  su73ject to  the laxs  o f  the Govern- 

• ment and slaves, as well as  c i t izens .  Since a l l  r-rere within the United 

States  and were subject t o  the l a m  of the Government of the United 

States ,  a l l  mere considered as en t i t l ed  to  be represented i n  that 

Government. Indians, members of sovereign and separate c o m i t i e s  

or t r i bes  nera outsido of the coc11.1unity of people of the United S ta tes  

even though they night be located n i th in  the geographical boundaries 



of a State. Their s t a tu s  was well described by Chancellor Kent when 

i n  1823 he said: 

tlThough born within our t e r r i  t o r i a l  l imi t s ,  the 
Indiana a re  considered as born under the dominion of 
t he i r  t r ibes .  They a re  not our subjects,  born within 
the purview of the l ~ w ,  because they a re  not born i n  
obedience to  us. They belong, by b i r th ,  t o  t he i r  own 
t r ibes ,  and these t r i bes  a r e  placed under our protection 
and dependent upon us; b u t - r t i l l  we recognize them as  
national communities. i n  t h i s  s i tua t ion  we stood i n  re- 
l a t i on  to  each other,  a t  the commencement of our revolu- 
tion. The American congress held a t r ea ty  with the s i x  
nations, i n  A-~mst ,  1775, i n  the name and on behalf of 
the United Colonies, and a convention of neu t r a l i t y  was 
made between them. 'This i s  a family quarrel  between 
us and old ?Englandrl sa id  ths  agents, i n  the name of the 
colonies; 'you Indians a re  not concerned i n  i t .  We des i re  
you to  remain a t  home, and not join e i ther  side. ' Again, 
i n  1776, congress tendered protection and friendship to  
the Indiana, and resolved, that  no Indians should be em- 
ployed as  soldiers  i n  the armies of the United States ,  
before the t r i be ,  t o  which they belonged, should, i n  a 
national council, have consented thereunto, nor then, with- 
out the express approbation of congress, %hat ac t s  of gov- 
ernment could more c lear ly  and strongly designate these 
Indians as t o t a l l y  detached from our bodies p o l i t i c ,  and 
as  s e p s a t e  and independent comm-wities." - ve 
Jackson, 20 Johns. 693, 711. 

To describe these Indians who were not a pa r t  of the  community of 

people of the United States  the phrase "Indians not taxed" was chosen. 

The reasons for  the  choice of the par t icu la r  phraee are  ea s i ly  sW- 

mised. I t  re f lec ted ,  f i r s t ,  the prevalent notion tha t  taxation and 

representation should go hand i n  hand, I t  re f lec ted  secondly the fact  

tha t  i n  a l e s s  complex system of government taxation i s  the pr incipal  

c r i t e r ion  of governmental authopity. No more significairt a t t r i b u t e  of 



the condition of the Indian living in his separate and independent 

community could have been chosen, Being outside the control of 

either State or Federal Government, he was an "Indian not taxed;" a~ ld  

since he did not bear the financial bu.rden of the Government, he was 

not entitled to representation therein. E n a d  WS v* Xaffam&, 

The condition of these Indians as a people separate from the com- 

munity of people of the United States had not changed by the time of 

• the adoption of the Fourteenth Amendment. Their exemption from the 

application of State laws had been affirmed by the Supreme Court on 

more than one occasion. Worcester v. Georgia, 6 Pet. 515; k X G M  

Indians, 5 Wall, 737. In treaty and statute their character as a separate, 

independent people had been observed by the Federal Government. As said 

by Chief Justice Mar shall: 

nProm the commencement of our government, congress 
has passed acts to regulate trade and intercourse with 
the Indians, which treat them as nations, respect their 
rights, and manifest a firm purpose to afford thab pro- 
tection which treaties stipulate. A11 these acts, and 
especially that of 1802, which is still in force, mmi- 
festly consider the several Indian nations as distinct 
political commnities, having territorial boundaries, 
within which their authority is exclusive, and having a 
right to d l  the lands within those boundaries, which 
is not only acknowledged, but guaranteed by the United 
States.I1 Worcester v. Georgia, 6 Pet. 515, 556, 

At the same session of the Congress which approved the Fourteenth 

Amendment and which submitted it to the States for adoption, the Civil 



Rights B i l l  of 1866 was passed. ~ c t  of April  9, 1866 (14 S ta t ,  27). I t  

provided tha t  "all  persons born i n  the United S ta tes  and not subdect to  

any foreign power, excluding Indians not taxed, are  hereby declared to  

be c i t i zens  of the United States." 

In the b i l l  as or ig ina l ly  reported from the Judiciary Committee 

there  were no words excluding "Indians not t a x e d v r o m  the cit ieenehip 

proposed to  be granted. Attention being cal led t o  t h i s  f a c t ,  the friends 

of the measure disclaimed my purpose to  make c i t i eene 'o f  those who were 

a i n  t r i b a l  r e l a t i ons  with governments of t he i r  own, In order t o  meet 

that  objection, while conforming t o  the wishes of those desir ing to  

invest  with c i t izenship a l l  Indians permanently separated from the i r  

t r i bes ,  and who, by reason of t h e i r  residence away from the i r  t r ibes ,  

consti tuted a pa r t  of the people under the jur isdict ion of the United 

S ta tes ,  Mr. Trumbull, who reyorted the b i l l ,  modified i t  by inser t ing  

the words ttexcluding Indl.igtns not taxed. " What was intended by tha t  modi- 

f ica t ion  appears from the following language used by him i n  debate: 

'I* * * Of course we cannot declare the wild Indians 
who do not recognize the Government of the United S ta tes  
at a l l ,  who are  not subject to our laws, with whom we make 
t r ea t i e s ,  who have the i r  own regulations,  whom we do not 
pretend to  i n t e r f e re  with or punish for  the  commission of 
crimes one upon the other,  t o  be the subjects of the  United 
States  i n  the sense of being cit izens.  They must be excepted. 
The Constitution of the United S ta tes  excludes them from the 
enumeration of the population of the United States ,  when i t  
says tha t  Indians not taxed a re  t o  be excluded. It hae 
occurred to  me tha t  perhaps an amendment would meet the views 
of all  gentlemen, which used these const i tut ional  words, and 



said  tha t  a l l  persons born i n  the United S ta tes ,  exclud- 
ing Indims not taxed, and not subject  t o  any foreign 
Power, sha l l  be deemed c i t i z ens  of the United States." 
(Cong. Qlobe, 1 s t  sess.,  39th Cong., p. 527. ) 

The understanding of the Congress a s  t o  the meaning of the phrase 

as i t  appeared i n  the Constitution was expressed by Mr. Trumbull: "It 

i s  a const i tu t ional  term used by the men who made the Constitution 

i t s e l f  to  designate * * * a c lass  o f  persons who were not a pa r t  of 

our population. ( Ibid . ,  p. 572. ) 

It i s  not surpr is ing then to f ind  the following statement i n  a 

report  of the Judiciary Committee to  the Senate of the United S ta tes  

on the 14th of December, 1870, i n  obedience to  an ins t ruct ion t o  in- 

quire as to  the e f f ec t  of the Fourteenth Amendment upon the t r e a t i e s  

which the United S t a t e s  had with various Indian t r i be s  of the  country: 

"During the war slavery had been abolished, and the 
former slaves had become c i t i z ens  of the United S ta tes ;  
consoquently, i n  determining the baais of representation 
i n  the fourteenth amendment, the clause ' three-f i f ths  of 
a l l  other persons' i s  wholly omitted; but the clause 'ex- 
cluding the  Indians not taxed' i s  retained. 

"The inference i r r e s i s t i b l e  tha t  the mandment was 
intended to r e c o ~ n i z q  the change i n  the s ta tus  of the for- 
mer slave which *% effected during e =, while i t  
recognizes no change i n  the s t a tu s  of the Indians. They 
were excl.uded the or ig ina l  const i tu t ion,  the - 
same terms a r e  excluded b~ the amenbent from the constit- - I _  - 
uent u, the people. " (underscoring supplied. ) - 
The exclusion of the Indians from the consti tuent body, the 

people, was ref lected too i n  t h e i r  exclusion from the operation of 



both S t a t e  and Federa.1 t a x  laws. As a t  the time of the adoption of 

the Constitution these Indiana were not subject to taxation,  so too 

were they not subject to taxation a t  the time of the  adoption of the 

Fourteenth Amenbent. This a t t r i b u t e  of t he i r  s t a tu s  remained the 

same and i t  was retained a s  descr ipt ive  of a s t a tu s  which l ikewise 

had remained the same. 

Though the S ta tes  may have desired t o  tax the Indians within 

t h e i r  borders and though they did,  on more than one occasion, attempt 

• i t ,  they were e f fec t ive ly  precluded from doing so by decisions of the 

Supreme Court. Kansas Indians, 5 Wall. 737; The New York Indians, 

5 Wall. 761. The e f f ec t  of these decisions and of other decisions 

which enunciated the doctrine t ha t  Indian a f f a i r s  a re  subject to  the 

control  of the Federal Government ra ther  than tha t  of the S ta tes  

(Worcester v. Georgia, 6 Pet. 515), hag been to  exclude Indians while 

i n  t h e i r  separate co~imunities o r  on reservations from the application 

of S ta te  laws except a s  the Federal Government may confer upon the 

S ta tes  power over ce r ta in  subjects. 

Unt i l  recent years the Federal Government, though it  possessed the 

power to  t ax  the Indians, never exercised it, On the contrary, i t  had 

always evidenced throughout i t s  negotiations with them an intent ion t o  

exempt them from taxation. Surveying the t r e a t i e s  made with the 

Indians, one f inds  both guarantees o f  t o t a l  exemption ( ~ r e a t y  of S e p  

tember 29, 1817, with the Wyandots and others,  7 S ta t .  160) and 



guarantees that the Indians should be forever undisturbed in the 

peaceful possession of their domain th re at^ of Hay 6, 1828, with the 

Cherokee Nation, 7 Stat. 311), This ex-pressed intention is particularly , 

significant in view of the fact that contemporaneously with the making 

of these treaties the Federal Government was establishing a comprehen- 

sive system o f  internal revenue applicable to all people resideht in 

the United States. 

As early as 1798 the Federal Government had imposed a direct 

tax upon real estate and slaves. Act of July 14, 1798 (1 Stat. 597). 

In the summer of 1813 a direct tax was again assessed on real estate 

and slaves and Congress laid duties on carriages, a duty on refined 

sugar, a license tax upon distillers of spirituous liquors, stamp 

duties, an auction tax, and license tax uwon retailers of wines and 

spirituous liquors.  ewe^, Financial History of the United States, 

page 139.) By 1862 so many internal revenue taxes were being laid by 

the Federal Government that one writer concisely described the revenue 

measure of that year as follows: 

"Wherever you find an article, a product, a trade, 
a profession, or a source of income, tax it."   ells 
Practical Economics, New York, 1885. ) 

In 1861 the first Federal income tax was authorized to be levied 

"upon the annual income of every person residing in the United States, 

* * * derived * * * from any * * * source whatever." Act of August 5, 



1861 (12 S t a t .  292, 309). The t ax  was increased i n  IS62 and i n  1865, 

decreased i n  1867 and f i n a l l y  abolished i n  1872. ( ~ e r e y ,  Financial  

Xistory of the United S ta tes ,  page 305.) 

? h i t  i s  of spec ia l  significance i s  t h a t  i n  no instance were 

any of these  numerous taxes applied t o  Indians l i v i n g  i n  t h e i r  separate 

t r i b a l  comuni t ies ,  even though, as  i n  the case of the  income tax, 

it was by i t s  provisions intended t o  apply t o  "every person res iding 

i n  the United States."  The reason fo r  the  non-application of such 

• a tax t o  Indians was the same as  the reason f o r  the non-application 

of a l l  l a m  of general appl icat ion t o  Indians. They were considered 

a people separate f ron  the community of peopl-e of the United S t a t e s  

and thus it was not  t o  be inferred,  i n  t h e  absence of c l ea r  and un- 

ambiguous language t o  the  contrary, t h a t  Congress intended t o  subject  

them t o  a law which by i ts  terms applied to every person res iding i n  

the  United S t a t e s ,  Elk v. Wilkins, 112 U. S, 9L. The extent  of 

Indian exemption from t axa t i on  and the  reasons therefor  a re  expressed 

i n  an opinion of the Attorney General rendered i.n 1870: 

"The questions which seem t o  me t o  be proper f o r  my 
consideration a t  t h i s  time, upon the  case and f a c t s  a s  
s ta ted ,  are contained i n  the t h i r d  and four th  questions 
so propounded by bhe Commissioner. These two questions 
may very wel l  be condensed i n to  t he  follo~v-ing: %%ether 
cot ton r a i s e d  in  t he  Choctaw nation, by an Indian of t h a t  
nation, can be  taxed i n  any co1Lection d i s t r i c t  of t he  
United S t a t e s  outside of t he  Choctatv country whi l s t  in 
t r a n s i t u  and i n  t h e  hands of t h e  o r ig ina l  owner, or  i n  
any co l lec t ion  d i s t r i c t  i n  which it may be sold  by the 
o r ig ina l  owner ? 



'!Our internal  revenue system has not i n  any instance 
or f o r  any purpose been exterided over the Indian country. 

llCollection d i s t r i c t s  have been extended over a l l  
the States  of the Union and over al.1 the organized 
Territories.  But as t o  Indian t e r r i t o r y  held under t r ea ty  
between the separate t r i b ~ s  and the United States,  whether 
t h a t  Indian t e r r i t o r y  i s  s i tuated within the l i m i t s  of a 
S ta t e  of t h i s  Union or an organized Territory of the Union, 
or, a s  is  the case with the Choctaw ter r i tory ,  lying out- 
s ide of any Sta te  or m y  organized Territory of the United 
States,  there is  no instaxlce i n  which it has been l a i d  out 
in to  d i s t r i c t s  f o r  the collection of in te rna l  revenue . 

.K 7v ST +e +k i;. >L * * * 
"1 m c lear ly  sa t i sc ied  t h a t  t he  omission i n  the 

various in te rna l  revenue laws t o  provide fo r  the organiza- 
t ion  of colle ctj-on d i s t r i c t s  over the In&iari t e r r i t o r y  
was not fo r t t~ i tous  or accidental, and tha t  it tras the 
se t t l ed  purpose of Congrsss not t o  subject the persons 
or the productions of Indians, exis t ing under the i r  
regular t r i b a l  associations, t o  l i a b i l i t y  for  any tax 
imposed by the acts. If the provisions as  to the specif ic  
a r t i c l e  of cotton apply t o  Indian te r r i tory ,  I see no 
reason why a l l  the other forms of tax  provided f o r  i n  
these ac ts  a re  not equally applicable t o  Indian te r r i tory .  

"Tie must consequently, make them subject t o  taxation 
i n  reference t o  stamps, incone, and descents i n  succession, 
as well as  f o r  other purposes. 

l"I'he intent, of Conzress not t o  incluc?e them i n  any 
s o r t  of taxation I think i s  clear  enough from the language 
of the a c t s  thei:lselves. 3ut all. other considerations 
which apply t o  %hem equally forbid t h i s  idea of federal  
taxation, Their r ights  are definec! by trea%ies.  They 
have some of the characteris t i c s  of independent sovereign- 
t i e s .  

"They are  i n  a s t a t e  of tutelage and protection under 
the United States.  The general laws of the United States,  
i n  which they are  not mentioned, a re  never understood 
t o  apply t o  them. Even when these Indians and their  
t e r r i t o r y  a re  s i tuated within the bolyzds of a S ta te  of 
the Union, they a re  not subject t o  S ta te  taxation. 



"In recent cases before the Supreme Court of the 
United States ,  a t  i t s  December term, 1866, speaking of 
the condition of Indian t r i bes  under t r e a t y  with the 
United States ,  the court use t h i s  language: 'The object 
of the t r ea ty  wae t b  hedge the lands around with guards 
and r e s t r i c t i ons ,  so as to  preserve them for  the permanent 
homes of the Indians. 

" ' In  order t o  accomplish t h i s  object ,  they must be 
relieved from every species of levy, sa le ,  and for fe i tu re ;  
from a levy and sa l e  fo r  taxes, a s  well a s  the ordinary 
jud ic ia l  levy and sale,  ' 

"Again the court say, in  reference t o  the t r i b a l  
3sraociation of the Shawnees, tha t  ' they a re  a Itpeople 
d i s t i n c t  from o the r s lN  capable of making t r e a t i e s ,  
separated from the jur isdict ion of Kansas, and. t o  be 
governed exclusively by G~vernment of the Union. If 
under the control  of Congress, from necessity there 
can be no divided authority. I f  they have ontl ived many 
things,  they have not outl ived the ~ r o t e c t i o n  afforded 
by the Constitution, t r e a t i e s ,  and laws of Congress. It 
may be tha t  they cannot ex i s t  much longer a s  d i s t i n c t  
people i n  the presence of the c iv i l i za t ion  of Kansas, 
"but u n t i l  they are  clothed with the r i gh t s  and bound 
by a l l  the du t ies  of c i t i zensu  they enjoy the pr ivi lege 
of t o t a l  immunity from Sta te  taxation. 1 And again 'AS 
long as the United States  recognize the i r  national 
character, they a re  w d o r  the protection of t r e a t i e s  
and the laws of Congress, and t h e i r  property i s  withdrawn 
from the operation of S ta te  law.' 

"Such i s  the well established policy of the United 
States  with regard to  the  t o t a l  exemption of the Indian 
t r i bes  from Sta te  taxation. The tenor of a l l  the t r e a t i e s  
shows tha t  the  idea of subjecting them t o  taxation by 
the General Government was never entertained, and cer ta in ly  
h i ther to  it has never been attempted. 

"I am therefore c lear ly  of opinion, tha t  the par t icu la r  
cotton i n  question was not l i a b l e  t o  taxation under our 
in te rna l  revenue laws, e i ther  while i n  the Indian country 
or i n  t r ans i t  through any col lect ion d i s t r i c t  of the  United 
States,  or i n  the col lect ion d i ~ t r i c t  where i t  may have 
been found or  may have been sol4, It (12 Op. Atty, Gen. 209- 
210, 213-215. ) 



The Supreme Court i n  a decision rendered subsequent t o  the 

quoted opinion of the Attorney General entertained a contrary opinion 

concerning the application of a Fedei*al excise tax to  tobacco owned by 

an Indian i n  the Cherokee Nation. & Cherokee Tobacco, 11 Wall. 616. 

The value of the case a s  authori ty  has, however, been ser iously ques- 

tioned by the Supreme Court i n  a later decision (United State% V. 

Forty-Three Gallons pf Wniskey, 108 U, S. 491), wherein a unanimous 

court emphasieed the f ac t  tha t  the decision i n  Cherokee Tobacco 

@ w a s  a four-to-two decision with three members of the court not hewing 

argument. 

Between the date  of the Fourteenth Ame~idment and the present,  the 

Indian's  s ta tus  has unaergone a marked change. This change i s  i t s e l f  

no more than a re f lec t ion  of a changed a t t i t u t d e  on the par t  of Congress 

and the Court. This a t t i t ude  has found expression, f i r s t ,  i n  leg is la t ion  

which expressly subjected Indians t o  par t icu la r  laws of general appli- 

cation,  secondly, i n  the law granting them ci t izenship and, therefore, 

the  same c i v i l  and p o l i t i c a l  r igh ts  as other c i t i zens ,  and, thi rdly,  

i n  the  recent recognition on the g a t  of the Supreme Court tha t  Indians 

a r e  included within the application of a E'ederal revenue l a w  which by 

i t s  terms applies t o  every person i n  the United States. 

Of these three expressions of a changing a t t i t ude  the f i r s t  i s  

perhaps best  exemplified by two s te tu tes ,  one passed i n  1885, the other 

i n  1887. Under the 1885 s t a t u t e  i t  was made a Federal crime for  one 



Indian to murder another Indian on an Indian reservation (act  of 

March 3, 1885, 23 Stat.  385, 18 U. S, C. A, 548), This l a w  also 

prohibited manslaughter, rape,  assau l t  d t h  in tent  t o  k i l l ,  arson, 

burglary, and larceny. In l a t e r  years notorious cases of robbery, 

i nce s t ,  and assaul t  with a dangerous weapon resul ted i n  t he  piece- 

meal addit ion of these three  offerises to  the Federal Code of Indian 

Crimes ( ac t  of March 4, 1909, 35 S ta t ,  1151; a c t  of June 28, 1932, 

47 Sta t ,  336). The 1887 s t a t u t e ,  known as the General Allotment Act, 

provided, among other  things,  that  when t r i b a l  lands have been 

individualized the icdividual  parcels s h a l l  be inher i t ed  i n  accordance 

with the laws of the S t a t e  (ac t  of February 8, 1887, 24 Sta t .  388, 

25 Ue S. C. A. 331, et =.), 

The c i t i zensh ip  ac t  of 1924 gave f u l l e r  and more decisive expres- 

sion to  the rapidly changing a t t i t u d e  toward these once a l i en  people. 

A l l  Indians born i n  t he  United SCates a r e  by tha t  ac t  declared t o  be 

c i t i z ens  of the United S ta tes  and of the  State i n  which they reside. 

A s  c i t i z ens  they a r e  e n t i t l e d  t o  the r i gh t s  of suffrage guaranteed 

by the  F i f teen th  Amendment and they a r e  likewise e n t i t l e d  to  hold 

publ ic  o f f ice ,  t o  sue, t o  make contracts ,  and t o  enjoy a l l  t he  c i v i l  

l i b e r t i e s  guaranteed t o  t h e i r  fellow ci t izens .  Brown, The Indian 

Problem and the  Law, 1930, 39 Yale I,. 3, 307, 314, and cases cited. 

A f i n a l  s ign i f ican t  change i n  a t t i t u d e ,  which has a pa r t i cu l a r  

bearing upon the question now i n  i s sue ,  was effectuated by the Supreme 



Court i n  a decision rendered i n  1935. Superintendent v. Commissioner, 

295 U. S. 418. U r l t i l  that year  Attorneys General and cour ts  had 

concluded as the  Attorney General d id  i n  1870 t ha t  Federal  revenue 

lams did  not apply to  those Indians who vere m d e r  t he  protection of 

t he  Federal Government (34 Op. Atty. Gen, 275 (1924) ; 34 Ope Atty. 

Gen. 302 (1924); 34 Ope Atty. Gen. 439 (1925); 35 Ope Atty. Gen. 1 

(1925) ; Blackbird v. - Commissioner, - 38 F. (2d) 976 (1930) ). By i t s  

recent decis ion the  St~preme Court has so f a r  modified tha t  time- 

honored p r inc ip le  as t o  permit the appl ica t ion of the  general Federal 

income tax  l a w  t o  the income of individuel  Indians. That the decision 

represents a fundamental change i n  a t t i t u d e  i s  i l l u s t r a t e d  by the 

f ac t  t ha t  the  income t ax  l a w  of 1928 applied by i t s  terms as d id  

t h e  income tax  l a w  of 1861 t o  the  "income of every person residing 

i n  the United States;! and to  income "from whatever source derived." 
F 

In 1861, however, Indians were not considered part of the people of 

t he  United S ta tes ,  whereas, i n  1935, according t o  the  Supreme Court, 

they we re. 

I f  the f a c t  t ha t  a l l  Indians a r e  today subject to  Federal taxat ion 

s a t i s f i e s  the  c r i t e r i o n  es tabl ished by the phrase "Indians not taxed," 

then a l l  a r e  c e r t a i n ly  e n t i t l e d  to be counted i n  the  apportionment of 

representat ives,  Whether t h i s  c r i t e r i o n  has been s a t i s f i e d  depends 

upon the determination of two questions which may be formulated as 

follows: 



1. Does t h e  phrase  "1ndia.ns not  taxed" mean Indians  
not  a c t u a l l y  paying ta.xes o r  Indians  n o t  subjec t  
t o  t a x a t i o n ?  

2. Does the  phrase  ItIndians not taxed" r e f e r  t o  a 
p a r t i c u l a r  t a x i n g  a u t h o r i t y ?  

These two ques t ions  w i l l  be  t r e a t e d  i n  order .  

I Does the  phrase  '{Indians not  taxedt1 mean Indians 
n o t  ac tua l - ly  paying t axes  o r  Indians not  sub jec t  
t o  t a m t i o n ?  

If t h e  phrase  means Ind ians  not  a c t u a l l y  paying t axes  it ind i -  

c a t e s  an i n t e n t i o n  on t h e  p a r t  of t h e  Fede ra l  convention t o  cons ider  

p r o p e r t i e d  Indians  as e n t i t l e d  t o  become a p a r t  of t h e  community of 

people of t h e  Uni ted  S t a t e s  and non-propextied Ind ians  as not e n t i t l e d  

t o  become a p a r t  of t h a t  community, 

The f a l l a c y  o f  such a cons t ruc t ion  cannot be  more c l e a r l y  demon- 

s t r a t e d  than  by analogy t o  t h e  Indians  who res ided  w i t h i n  the  S t a t e s  

and were s u b j e c t  t o  t h e  laws of t h e  Government at the  time of t h e  

adoption of t he  Cons t i t u t ion .  They a r e  the  so-ca l led  Indians taxed  

as d i f f e r e n t i a t e d  f ron 11 I nd i ans  not taxed. I f  t he  ph rase  meant 

Indians  not  paying t a x e s ,  only those  Indians  wi th in  a S t a t e  who 

a c t u a l l y  p a i d  t a x e s  would have been counted f o r  apportionment pur- 

poses. In  o t h e r  words, only t h e  wealthy o r  p r o p e r t i e d  Indians  would 

have been counted. There i s ,  however, no i n d i c a t i o n  t h a t  t hese  Indians  

were regarded d i f f e r e n t l y  than t h e i r  f e l l ow whites  i n  so f a r  as ap- 

portionmen t was concerned, The whit e s  were counted r e g a r d l e s s  of 



whether they paid  taxes  a s  were a l so  the Indians, The d i s t i n c t i o n  

between these  two groups and the  "Indians not taxcdll group was t h a t  

the  former were subject  to the t a x  laws of the  Government whereas 

the l a t t e r  were not. 

This seems c l e a r l y  to have been t h e  understanding of the  Bureau 

of the Census. I n  a "Report on Indians Taxed and Indians Not Taxed 

i n  the  United S t a t e s  at the Eleventh Census: 1890," I f i n d  the  follow- 

ing statement: 

Indians taxed and Indians  not taxed a r e  terms 
t h a t  can not be r i g i d l y  i n t e r p r e t e d ,  a s  Indian c i t i z e n s ,  
l i k e  white c i t i z e n s ,  f reqaent ly  have nothing to t a r  

Indians  subject  t o  t ax  and Indians  not subject  t o  tax 
might more c lose ly  express t h e  d i s t i n c t i o n .  * * * 

* * * * * * * * 
"It  i s  to be constant ly  borne i n  mind t h a t  Indians 

l i v i n g  sca t t e red  among whites were counted i n  the general  
census,  while Indians an rese rva t ions ,  under the care  of 
the government, the  Six Nations of New York and the  
Pive Civ i l i zed  Tr ibes  of the  Indian terr i tor;) . ,  were not 
counted i n  t h e  general  census but  i n  a spec ia l  Indian 
census .I1 

A s  recent ly  as the census of 1930 the  Bureau of the Census again 

r e i t e r a t e d  i t s  understanding of the  phrase "Indians  not taxedN as mean- 

i n g  "Indians not subject  to  taxation." 

This i n t e r p r e t a t i o n  of the  phrase i s  not only the  reasonable one 

but i s ,  i n  addi t ion ,  the  only i n t e r p r e t a t i o n  which can be p r a c t i c a l l y  

administered. I f  the phrase were taken t o  mean Indians  ac tua l ly  

paying taxes ,  the  census enumerator would be f a c e d  with a problem of 



determining a t  what point between census periods the  went of a 

tax e n t i t l e d  an Indian to be counted, Tor example, suppose a par- 

t i c u l a r  Indian haad paid a tax  i n  1932 but had paid no other taxes 

between 1932 and 1940. Suppose i n  f a c t  he had paid the tax i n  1932 

and then returned to  h i s  reservation and remained there continuously 

from 1932 u n t i l  the census enumekation of 1940. Or, suppose that  

though a tax had been levied upah the  property of t h i s  Indian he 

was not ob1ige.d t o  pay the tax u n t i l  10 days a f t e r  the date of the 

enumeration. These hypothetical questions are but a few of the maw 

which would a r i s e  to plague the census enumerator i n  the event the 

phrase were construed to mean Indians actually paying taxes. In 

order to  administer the  phrase a s  thus interpreted i t  would be neces- 

sary i n  view of the  many problems tha t  would a r i s e  to read into the 

phrase a great  var ie ty  of inplications.  This might be countenanced 

only i f  such an interpreta t ion re f lec ted  the object  of the Constitution 

but here the  object i s  not i n  doubt. I t  i s  re f lec ted  i n  the circum- 

stances which prevailed a t  the time of the adoption of the Constitution. 

I t  has been administratively interpreted i n  the l i gh t  of those c i r -  

cumstances and it has been so understood by subsequent l eg is la tors l  

In the debate i n  Congress on the Civi l  Rights  ill, the objection 

was made tha t  the m e n b e n t  t o  the b i l l  ttexcluding Indians not taxedt1 

from c i t iaensh ip  would require an Indian to  have property upon which 



a tax was levied b$fore he could become a citizen. To this objection 

Mr. Trumbull, author of the anendnent, replied. 

"* * * ?he Senator from Eiissouri understands it to 
be a property aualification to become a citizen. Not at 
all. It is $ constitutional term used by the men who 
made the Congtitution itself to designate * * * a class 
of persons who were not a part of our population. * * * 

I t *  * * It is not intended as a property qualification. 
That is not the meaning of it. The Senator wants to know 
why, if an Indian cannot be a citizen without being taxed, 
should a white man or a negro be a citizen without being 
taxed, If the negro or v,r.hite man belonged to a foreign 
Government he would not be a citizen; we do not propose 
that he should be; and that is all that the words 'Indians 
not taxed, in that connection, mean." (Cong. Globei 39th 
Cong., 1st sess., p. 572.) 

Significantly I find the following paragrsh in President John- 

son's message to Congress vetoing the Civil Rights Bill: 

"By the first section of the bill, all persons born 
in the United States, and not su3ject to any foreign 
Power, excluding Indians not taxed, are declared to be 
citizens of the United States. This provision comprehends 
the Chinese of the Pacific Stadtes, Indians subject to 
taqation, the people called Gypsies, as well as the entire 
race designated as blacks, people of color, negroes, 
mulattoes, and persons of African blood. Every individual 
of those races, born in the United States, is by the bill 
made a citizen of the United States. It does not purport 
to declare or confer any other right of citizenship than 
Federal citizenship. * * *"  (Underscoring 
(Cong. Globe, 1st sess., 39th Cong., p. 1679. 

To hiin, as to Justice Harlan in the case of Elk v. Wilkins, 112 U. S. 

94, "Indians not taxedN meant Indians not subject to taxation. 

In view of the foregoing, I am clearly of the opinion that 

"Indians not taxed" means Indians not subject to taxation. 



I1 Does the phrase "Indians not taxed" refer to 
a particular taxing authority? 

It has been suggested that the phrase "Indians not taxedtt refers 

only to taxation by the States. I find that neither reason nor de- 

cision supprts this conclusion. 

The suggested construction serves to restrict the meaning of the 

phrase. As such it violates a cardinal principle of constitutional 

construction that words are to be taken in their natural and obvious 

sense, and not in a sense unreasonably restricted. Pollock v. Farmers1 

Loan and Trust Go 158 U, S. 601, 618. The restriction might be - -, . . '  1 

countenanced only if it were in consonance with the object of the Con- 

stitution. Gibbons v. Ogden, 9 Wheat. 1. It is not, As we have seen, 

ltIndians not taxed, 'I was a phrase used to describe individuals who 

were outside the community of people of the United States and hence 

not entitled to be counted in the apportionment of representatives. 

The object was not to exclude a pa,rticular group from representation 

but to include all who could reasonably be denominated members of this 

community of people. Thus, express provision was made for the inclusion 

of subject Infiians, as well as of slaves and persons bound to service 

I 
for a term of years. If the phrase is restricted to taxation by the 

State it means that unless a reservation Indian subjects himself to 

the tax laws of the State, either by settling or by purchasing prop- 

erty within its jurisdiction, he cannot be regarded as a member of 



the community of people of the IJnited States, even though he is a 

citizen and as such entitled to the sane civil and political status 

as other citizens. 

The restricted interpretation can be founded only upon the argu- 

ment that the State has the exclusive right to deternine who within 

its borders shall be counted among its numbers for apportionment pur- 

poses. The argument, however, is fallacious. It confuses a Federal 

rule for the determination of the aggregate nmber of representatives 

with a State right to prescribe the qualifications of those who would 

vote for the representatives. As observed by the Federalist: 

"It is a fundamental principle of the proposed 
constitution, that as the aggregate number of repre- 
sentatives alloted to the several States is to be deter- 
mined by a federal rule, founded = & m a t e  number 
of inhabitants, so the right of choosing this alloted - 
number in each state is to be exercised by such part of 
the inhabitants as the State itself may designate." 
(underscoring supglied. ) The Federalist, l!Tc. 54. 

The power to recognize a person as a member of the community of 

people of the United States resides in the Federal Government as well 

as in the States. In fact, it resides, in the most important instance, 

exclusively within the power of the Federal Government. I refer to 

the admission and naturalization of aliens. The Federal Government 

may admit aliens and may provide for their 'becoming citizens of the 

United States as well as of the States wherein they reside. Thus , 

by Federal action alone, an individual may be recognized as a member 



of the comunity of people of the United States ,  and a s  an inhabitant 

of a S ta te  en t i t l ed  to be counted arlong i t s  rl~mbers fo r  apportionnent 

purposes. Where, as  i n  t h i s  case, the Constitution of the United 

S ta tes  d i r ec t s  tha t  a l l  people comprising the community of people of 

the United S ta tes  s h a l l  be counted fo r  the purpose of apportioning 

representatives,  and nherc, as  here, the c r i t e r ion  f o r  determining 

nhether a person is  a member of the comunity of people of the United 

S ta tes  i s  nade to  depen6 on mliether he i s  or i s  not subject to  taxation, 

a and where it  has been shown tha t  the Federal Government has the power 

to admit a person to  the community of the people of the United States  

and of the S ta te ,  i t  is only reasonable to  assune i n  the absence of a 

contr,vy const i tut ional  provision or l e g i s l a t i v e  intent ,  tha t  the 

phrase "Indians not taxed" r e f e r s  t o  the  exercise of Federal a s  well 

as S ta te  power. 

In the Constitution, provision is  made for  the establishment of 

a s y s t m  of in te rna l  revenue by the Federal Government. Had there 

a been my expression or intent ion on the p a r t  of the Federal Goverment 

to subject Indians to taxation a t  tha t  t i n e  or had there  been any 

indication tha t  Indians mere n i th in  the scope of the taxing jur isdict ion 

of the Federal Government, we should have cause to  believe tha t  only 

S ta ta  taxation was referred to by the phrase tlIndians not taxed." For 

i f  the phrase referred to  Podera1 taxation as  n e l l  as S t a t e  taxation, 



and i f  a t  the t i n e  of the adoption of the Constitution, Indians mere 

subject to Federal taxation, the  phrase nould be meaningless as 
I 

i there would have been no "Indians not taxed," But, as  I have pointed 
I 

l 
out ea r l i e r ,  the exact contrary wa.s the case. The t r e a t i e s  ma40 by 

the Federal Government v i t h  the Indian t r i b e s  guaranteed then the 

peacef-ul and uninterrupted possession of t he i r  domain. Many of the 

t r ea t i e s  ga ran teed  t o t a l  exemption from taxation. And, though the 

Federal Goverluneat passed both d i r ec t  and indirect  taxes, they nere 

not considered as having any application to Indians l i v ing  in the i r  

t r i b a l  comamiti es. 

In vien of the foregoing I can only conclude tha t  the phrase 

l l I n d i ~ a s  not taxed1' re fe rs  to Fed=& as  well as to S t a t e  taxation, 

The question rrhich has been propounded to me may then be formulated 

as follonsr m a t  Indians a r e  not subject t o  ta-wtion? 

Since a l l  Indians a r e  today subject t o  taxation by the  Federal 

Government (superintendent v. C o n m i s s i o ~ ~ - ,  295 U. S O  418) there 

a r e  no longer Indians not subject  t o  taxation. The c r i t e r ion  for  t h e i r  

recognition as members of the comlunity of people of the United S ta tes  

has been s a t i s f i e d  and they a r e  a l l  en t i t l ed  to be counted in  the 

apportionment of representatives,  That some may s t i l l  be not subject 

to S t a t e  taxes does not a l t e r  the conclusion. The posi t ion of such 

Indians i s  analogous i n  t h i s  regard to  tha t  of mmbers of the United 



States  army nho while s ta t ioned a t  a mi l i t a ry  reservation n i th in  

a S t a t e  a r e  counted inhabitants of the S t a t e  for  apportionment pw- 

poses, no t r~ i ths tmding  the f a c t  that  they a re  not subject  to the tax 

laws of the S ta te ,  I perceive no reason i n  e i ther  the Constit-ation 

or tlie apportionment process f o r  assuming that  Indians should be 

regarded d i f fe ren t ly ,  

Bespec t fn l ly ,  

(s&) Nathan R.  Margold, 
Sol ic i to r .  

Approved: Noven5or 7, 1940 

(sgd) V. C. 'Mendenhall, 

Acting Assist  t Secretary, e" 
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4 ,w,619 mi0 
4,881,260 Calif. 
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4.W.732 - 0  
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1,001,226 n. Y. 
1,794.m 
1,763,Bn nl* 
1,762,294 Il.ss. 
1,@0,3@ d. Je 

1,@1,5u La. 
1,652,108 0kl.e 
1,588,532 N* Y* 
1,545,W Yo* 
1,544 589 Ohio 
1.54.539 Cn l l f .  

Size of Priority 
House rslw State 

97 1,544,177 Miss. 
98 1,527,631 Pa* 
99 1,517,3al mah* 

lo0 1,458,109 N. C. 
101 1,Ul,832 Ill. 
102 1,434,398 Texan 
103 1,420,826 N. Y. 
101 1,399,392 Ind. 
105 1,378,425 Ark* 
106 1,344,699 W. Va. 
lal 1,343,364 9. C *  
108 1,361,674 
109 1,322,967 Pa. 
110 1,267,814 Hd. 
111 1,285,166 N. Y. 
112 1,280,915 W i i s ~ .  

l l 3  1,275,255 
4 1,273,519 
l l 5  1,261,152 ohio 
U6  1 , 2 6 1 , ~  calif. 
117 1,246,130 k a a .  
118 1,227,672 Wash. 
l l 9  1,2l8,5'/1 Ill. 
120 1,208,617 COM. 
121 1,200,936 N. J. 
122 1,190,387 Tenn. 
123 1,175,301 Uoh* 
124 1,173,209 N. Ye 
125 1,171,181 Texas 
U6 1,166,747 P.. 
127 1,161,722 Q* 
l28 1,156,551 Ala. 
l29 1,139,952 Yinn. 
UO 1,093,196 Va. 
131 1,092,538 Yo. 
132 1,079,195 No Y o  

133 1,065,868 ohlo 
134 l ,W,e33 C.l i f* 
135 1,055,313 1110 
136 1 , 0 ~ , 5 ' / 1  Pa. 
137 1,036,241, 1- 
1% 1,031,039 No C. 
139 999,140 N. Ye 
4 0  989,829 Te=. 
4 989,519 W~na. 
4 2  965,248 ksa .  
143 965,050 La* 
l44 959,629 Mioh. 
4 5  953,845 -* 
r66 943,945 Pa. 
4 7  930,699 111. 
U0 930,435 Neb. 
4 9  930,241 N* J* 
150 930,149 N. Y. 
151 m.068 obi0 
152 =.a Calif. 
153 905,743 
154 901,741 

No. 
or 
292 

2 
7 
4 
3 
6 
5 

10 
3 
2 
2 
2 
2 
8 
2 

11 
3 
3 



Priority L i s t  for Apportioment 
1940 hpulations - Method of Equal Proportions 

Size of 
House  

NO. 
Priority of 
d u e  State Rep. 

e91,531 Mlsr. 
s?O,a15 N. y. 
861,700 m. 
857,2l7 T a a s  
846,277 ~ 0 .  

sq1,731 T m .  
832,442 Ill. 
821,462 Q* 
817,805 Ala. 
817,293 N. Y. 
814,(1/0 Ohio 
834,043 Calif. 
a1,035 M O ~ .  
so6,obs Unn. 
798,639 N. C. 
795,834 Ark* 
794,290 Cola. 
792,649 Pa. 
788,122 bas .  
'776,478 r. Va. 
'775,592 S. C. 
774,616 pla. 
773,006 Va. 
'770,551 N. Ye 
770,523 we. 
766,478 
759,539 N* J* 
755.994 Texas 

728;869 1. Y. 
728,=6 Ohio 
728,103 C a l i f .  
708,797 lash* 
702 ,m xioh. 
701,586 Wieo. 
698,486 
697,795 0- 
691,465 N* Y* 
690,982 Moo 
681,367 Ill. 
683,177 h. 
682,393 
676,3.62 T a a r  
674,470 Okla. 
666,084 Mars. 
658,615 Ohio 
658,594 calif. 
657,715 N. y. 
652,086 N. C. 
652,00P Tenn. 
641,927 N* J* 
639,054 Pa. 
636,302 gjr* 
633.469 Ala. 

size or 
House 

a 3  
214 
a 5  
216 
a 7  
218 
219 
220 
221 
222 
223 
224 
225 
226 
221 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 
239 
240 
a 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 
255 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
266 
267 
268 
269 

- - 
270 

No. 
Priority or 
value State Rep. 

632,285 Ill. 
630,408 Hiss. 
627,106 N. Y. 
625,827 M e  

624,377 Mnn. 
619,438 Hioh. 
611,629 Texas 
601,230 Ohio 
601,W Calif. 
600,287 Pa. 
599,2U N. Y e  
599,'n9 Me. 
598,768 Va. 
585,382 111. 
583,986 
576,846 Mass* 
573,710 N. Y e  

572,642 W i s C .  
570,3ll 
567,574 1- 
565,956 Pa* 
562,740 Ark. 
558,339 T-8 
555,925 N o  J* 

554,042 Miah* 
553,052 Ohio 
553,034 Calif. 
551,113 N. 0. 
550,284 No Y. 
549,053 1. va. 
548,426 S. C. 
547,736 Ra. 
544,961 Ill* 
537,181 Neb* 
535,360 pa. 
532,357 T-• 
528,920 M. 
528,695 N. Y e  
528,580 h. 
525,748 
522,443 m a *  
519,9= .28*  

519,538 m* 
517,226 Ah. 
513,597 T @ n s  
512,026 Ohio 
5l2,010 Calif. 
509,802 Hinn. 
509,765 Ill* 
508,737 No 
508,730 Marr. 
5W,W Par 
505,747 Yo. 
504,412 R* I. 
501,195 waa. 
501,150 Mioh. 
493,d16 Corm. 
490,280 No J. 

- . -  



Size of 
muse 

271 
272 
273 
274 
a 5  
27 6 
277 
278 
279 
280 
281 
282 
283 
284 
285 
286 
287 
286 
289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 
300 
301 
302 
303 
304 
3 9  
306 
3 q  
308 
309 
310 
3 u  
3 u  
313 
3 4  
315 
316 
317 
3M 
319 
320 
3u. 
322 
323 
3% 
325 
326 
3 8  
328 

Priority L i e  for ApPOrtio-t 
1940 Populations -Method of Equal Proporfione 

435,896 5 
431,583 6 
(30,86lUnn. 7 
427,963 No Y o  32 
427,034 Ill. 19 
&.573 Otla. 6 
425,294 5 
424,809 3. 0. 5 
424,275 R.. 5 
42l.380 pa. 4 
@,PO r. o. 9 
420,825 Yioh. U 
U9,278 W i . 6 .  8 
U 8 , W  oh10 17 
U8,822 Oalii. 17 
U7,425 ma 8 
4U.792 No Ye 33 
w , w 5  -8 A6 
4l3,lsg m. 7 
W,583 Mare. U 
m,w w. 5 
405,l20 Ill. 20 
4W,l73 fie 25 
403,Qlo Id .  9 
402,722 -0 5 

Size of 
mu8e 

329 
330 
331 
332 
333 
334 
335 
336 
337 
338 
339 
340 
3 u  
342 
343 
344 
3 5  
346 
347 
348 
349 
350 
351 
352 
353 
354 
355 
356 
357 
358 
359 
360 
361 
362 
363 
364 
365 
366 
367 
368 
369 
370 
371 
372 
n 3  
374 
375 
376 m 
378 
379 
)eo 
981 
362 
383 
3 4  
385 
386 

No. 
Prlority of 
d u e  State Rep. 

402,407 N. Y. 34 
398,939Yo. 10 
398,705 Use. 6 
396,656 N. J. 11 
395,595 mnt. 2 
394,882 Ohio 
394,869 CaUf. 1.8 
391,663 1- 7 
390,74l N. Y. 35 
389,666 T a m  8 
389,608 Moho U 
389,UB Utah 2 
388,956 Texas 17 
388,317 m. 26 
388,224 Wash. 5 
385,346 Ill. 
382,198 C-• 5 
380,263 8 
379,%9Neb 4 
379,732 N. Y. 36 
378,570 Ala. 8 
376,4%2 N. c. l o  
376,052 N. H. 2 
375,722 USSO 12 
373,658 a. rl 
373,52l Gbio 19 
373,509 C a l i f .  19 
373,WYinn.  8 
3 7 1 , u  Idaho 2 
369,768 rise. 9 
369,326 N. Ye 37 
W,w a- 9 
3Q.u Ill. 22 
366,7ll Texas 
364,755 141. 7 
362,706 mah. 15 
362,096 N. J. l2 
m , 3 2 l  w. l.0 
360,854 Yo. ll 
360,520 a. 7 
360,066 P.0  28 
359,476 N. r. 343 
357,832 Va. 8 
355,908 -. 6 
354,353 ohlo 20 
3 5 4 , m  Wif. 20 
353,031 &is* 2 
3 5 1 , ~ ~  nl. 23 
350,w N. Y o  39 
347,560 N. H. 2 
3 4 7 , m m .  29 
347,251 T. Va. 6 
346,874 h n a  19 
U6,%55 s. c. 6 
346,419 ?La. 6 
345,879 Me. 3 
345,612 has .  U 
343,635 T-• 5 

- 



Size of 
Haree 

3s7 
388 
389 
390 
391 
392 
393 
394 
395 
396 
341 
398 
399 
400 
401 
402 
403 
404 
405 
406 
bal 
408 
409 
410 
u 
(12 
413 
4 4  
415 
416 
417 
a 8  
419 
420 
4= 
422 
423 
4a 
425 
426 
427 
428 
u9 
430 
431 
432 
433 
434 
435 
436 
437 
438 
439 
440 
U1 
u2 
U 3  
444 

- - - 

Priority List for Apportiommnt 
l9@ Pbpulations -Method of mud R ~ p o r t i o ~  

NO. No. 
Priority of Size of Priority or 
value State Rep. Haure value State Rep. 

341,271 N.Y. 40 445 241,835 On. U 
U0,54l No C. 11 l& 296,262 11. Y. 46 
339,280 uch. 16 447 295,561 34 
339,190 Im 8 U 294,334 Urn. 10 
337,057 ahlo 22 449 294,229 5 
33,046 Calif. 21 450 294,W Ohlo 24 
336,967 HISS. 7 451 293,998 Calif. 24 
336,129 Ill. 24 452 293.W Va* 7 
335,648 me 30 453 293.M S o  C* 7 
335,360 W. 9 454 292,777fla. 7 
333,868 Ala. 9 455 291,822 Miss. 8 
333,080 No J. U 456 291,222 R. 1. 3 
332,844 N.Y. 41 457 zsg,egi r. Y. 47 
332,512 Md. 6 458 28(,219 Ill. 28 
330,731 V i x .  10 459 2e(,W9 N. J. 15 
329,4613 yo* 12 460 286,992 35 
329,269 10 463- 285,959 No C. U 
329,W6 Yfnn* 9 462 285,174 T-8 23 
329,W4 Tex. 20 463 284,218 Uah. 19 
328,621 Kans. 6 465 283,781 N- Y* CB 
326,828 Ind. 11 465 282,262 Va. 10 
324,822 N. Y. 42 466 282,002 Ohio 25 
324.640 31 4Q 281,993 Callf. 25 
N.268 Colo. 4 468 7 
322,4ab Ill. 25 469 280,538 PO. 4 
321,371 Ohio 22 470 278,906 Pa. 36 
321,361 Calif. 22 1 471 278,643 Lu. 16 
319,?77 Mass. I I ,  472 278,586 9 
318,698 M C ~ .  17 473 278,QlS T-• U 
317,178 N. Y. 43 474 277,935 N. Y. A9 
316.9% wash. 6 475 277,905 K a m e  7 
315,W 8 476 9 1 6 
315,578 Va. 9 477 275,351 O k .  9 
3l4.565 Ore. 4 478 2 7 4 , U 3 M .  13 
3U.331 Pa. 32 479 273,092 Ki~~eo 12 
313,011 Taras 21 480 2'73,033 -8 a4 
312,219 m a .  8 48l 272,320 1. Y. 50 
312,063 corn. 6 L82 1 ,  0 l2 
310,glO N. C. 12 bs3 -1,330 U 
309,886 11. Y O  44 a 271,263 37 
309,755 ni. 26 as3 270,939 ouo 26 
308,372 Ii. J. 4 486 -0,930 Calif. 26 
307,357 Tern. 10 UB1 0 ,  a 11 
307.081 Ohio 23 488 269,633 Illch. 20 
307,Wl C a l i f .  23 489 268,537 J. J. l6 
304,657W. 33 490 2@,900 Waah. 7 
303,016 YO. 13 491 2@,742 IU. 30 
302,921 N. Y. 45' 492 267,557 1- 10 
300,797 Ark. 7. 493 266,927 N* 51 
300,472 Mob. 18 494 266,235 Ilinn. 11 
299,956 8. 10 4% 2U.746 1.0. 4 
299,157 Wise. U 4% 264,028 38 
299,US I- 9 497 263,742 C- 7 
298,620 Ua. lo 498 262,488 S o  D. 3 
298,445 lbxae 22 499 262,069 11. D o  3 
29e,351 12 500 261,884 Texas 25 



Prior i ty  List for  Apportionment 
1940 hpulat iooe - Method of Knjor Ractions h g e  Ik. 

No. 
Size of Priority of 
House value S ta te  Rep. 

1 (Note: The f i r s t  48 . Hepresentntires a r i  . assigned ona to enah 
t o  State t o  f u l f i l l  the . oonsfitutional m- . quirmmt that  eaah 

State hare a t  leas t  G one Repmuurtatirr) 

N. Y. 
Ill. 
mi0 
Calif. 
Texas 
Fa. 
N. Y. 
hlloh. 
Ill. 
N. Y. 
Yass. 
m. 
N. J. 
Ohio 
Calif. 
Tome 
m. 
N. Y. 
N. C. 
m. 
Ill. 
Pa. 
Yiah. 
Uiw. 
Oa. 
N. Y. 
Ohio 
Calif. 
Talll. 
Q* 
Ala. 
Wnn. 
Taxall 
Pa. 
N. Y. 
Va . 
ni. 
Mass. 
Sara 
N. J. 
N. Y. 
h. 
OUa. 
Ohio 
Cal i f .  
Pa. 

No. 
Size of i i o r i t y  of 
Houre d u e  Sta te  Rep. 

?7 1,513,s66 3 
98 1,501,745 Hioh* 4 
99 1,455,864 urs* 2 

LOO 1,435,862 fll* 6 
101 1,428,649 No C. 3 
102 1,425,516 ,Texas 5 
103 8 N Y  10 
104 1,371,118 I n b e  3 
105 1,320,024 W. 8 
lob 1,299,591 Ark. 2 
107 1,283,728 N.Y. U 
10% 1,2&+,983 1. Va. 2 
109 1,266,536 SoC. 2 
UO 1,264,943 Fla. 2 
1u 1,255,929 Ohio 6 
W 1,255,889 Calif. 6 
113 1,255,035 Uisa. 3 
114 1,249,- 3 
115 1,233,349 ~ S S .  4 
116 l,24,960 Ill. 7 
U7 1,24,163 Ya. 2 
118 1,200,685 2 
119 l,lm,619 N. J. 4 
l20 1,172,099 N o  Ye 12 
l2 l  1,168,OY Illah. 5 
U2 1,166,336 mm. 3 
123 1,166,332  axa as 6 
124 1,164,721 9 
125 1,157,(61 Ua&. 2 
126 1,139,495 Canal. 2 
I27 1,138,251 W* 3 
lzs 1,133,184 A h *  3 
129 1,U6,920 Hinu. 3 
130 l , a , 3 3 3  yo. 4 
41 1,078,331 N*Y* U 
132 1,4/1,109 Va. 3 
U3 1,062,710 Ohio 7 
l34 1,062,675 Calif. 7 
135 1,052,965 111. 8 
136 1,W.W a. 10 
l37 1,020,464 N. 0. 4 
138 1,015,34/ I- 3 
139 998,455 14 
w 986,896 m=s 7 
4 979,370 IM* 4 
U2 959,271 Maas* 5 
u3 955,656 niab. 6 
U 96,552 h* 3 
165 942984 h. ll 
146 934,574 QUae 3 
147 929,596 Y* 15 
~s 929,087 nl. 9 
U9 924,481 N o  J* 5 
150 921,015 Ohio 8 
151 920,985 Calif. 8 
152 896,453 l i r a .  4 
153 892,492 4 
154 WI,= Neb. 2 



Size of 
Hause 

155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
16'7 
168 
169 
170 
17 1 
172 
173 
174 
17 5 
17 6 
177 
178 
179 
180 
181 
182 
183 
14 
185 
186 
lgl 
l8$ 
189 

,190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 

Priority List for Apportiommnt 
1940 Populations - Method of Major ?ractioM Ehge No. 

g13,518 Uas. 
869,622 No Yo 

860,885 Pa. 
855,310 Texas 
84l.036 Uo. 
a 3 , w  Term. 
831,289 Ill. 
816,918 No Ye 

W* 
812,660 Obi0 
812,634 Calif. 

fia. 
808,632 Uch. 
797,800 Urn. 
793,694 N. C* 
792.04 Pa. 
784,858 Mase. 
779,755 Ark. 
770,237 N. Y. 
765,078 Va. 
761,732 hd. 
760,790 W. Va. 
759,922 S. C. 
758,966 Fla. 
756,394 N. J. 
754,685 Taxas 
752,ll8 Ill. 
748,864 Col. 
733,347 Pa. 
728,602 No Y e  
728,498 W. 
727,117 Ohio 
7rl,Og3 C a l i f .  
726,456 Ore. 
725,219 Iawa 
720,m Kana. 
700,814 YiCh. 
697,242 wisa. 
694,476 Wash. 
694,161 Oa. 
691,238 N. Y e  
688,Ul Yo. 
686,717 Ill. 
683,697 Corm. 
682,771 Pa. 
675,394 La. 
675,245 T-8 
667,553 Oua. 
664,lll Mass. 
657,868 Ohio 
657,846 Calif. 
657,519 N* Y* 
649,386 N* C* 
647,965 T-• 
640,025 N. J. 
638,72l Pa. 
632,362 pSr* 
631,T79 Ill* 

No. 
Priorlty of 
value State Rep. 

629,547 Ua* 
626,937 N. Y. 
623,942 MISS. 
623,236 Ind. 
6 2 0 , s ~  MI- 
6l8,365 Mioh. 
6l0,936 Texas 
600,662 Ohio 
600,642 C a l i f .  
600,Oll Fa. 
599,073 N* Y. 
595,061 Va. 
584,981 Ill* 
582,256 MOD 
575,563 k r s .  
573,580 N. Y. 
570,470 Wfw. 
567,950 
565,725 W* 
564,a7 ye. 
564,060 Iowa 
557,811 T-s 
556,968 Ark. 
554,689 N. J* 
553,274 Mioh. 
552,609 Ohio 
552,591 caLir. 
550,169 N. Y. 
549,480 N. C. 
544,637 Ill- 
543,W W. Va. 
542,801 S. C. 
542,U8 na .  
535,145 m. 
530,153 Tenn. 
528,594 N. Y- 
527,353 Ind. 
526,334 Neb. 
525,307 La* 
520,355 
519,208 Okle* 
517,387 gjr.  
515,086 Ala. 
5Y,579 -8. 
5l3,186 Texas 
5U,675 Ohio 
5U,658 calif. 
509,499 Ill. 
506,447 Nr. y. 
507,850 Us.  
507,702 a* 
5cr7,691 firn* 
504,622 yo. 
500,582 Uch. 
496,055 Ha*. 
490,151 N. Y e  
489,Ul N. J. 
488,355 c-• 



Sire of 
House 

a1 
a 2  
a 3  
a 4  
a 5  
a 6  
217 
a8 
a 9  
280 
28l 
282 

Priority List for Apportionment 
1940 Powlatiom - Method of &lor Fractions Paae No. 

NO. 
Priority or 
rslw State Rep. 

*,868 Va. 
483,288 Mar. 
482,936 Pa. 
482,706 wiisc. 
480,573 h. 
478,621 111. 
476,387 Ohio 
476,372 cslir. 
4 7 6 , ~ 6  N. C. 
475,564 R. I. 
475,172 Tuxas 
472,952 N* Y o  
461,503 1- 
660,474 Pa. 
457,053 meha 
457,039 I d .  
456,920 H. Y. 
454.392 mass. 
451;271 Ill. 
U9.318 Colo, 
&;591 Tam. 
445,652 ohlo 
445,638 Calif. 
445,255 I&. 
442,402 T-8 
4 4 9 3 9  N. y. 
440,008 Pa. 
437,912 N. J. 
437,789 m* 
W5,874 -9 

0 5 , a o  Ah. 
433,197 Ark. 
429,796 
h29.585 -. 
428,641 S. D. 
4r1,957 N* 0. 
427,909 N o  Y* 
426,878 Ill. 
424,806 Wa.  
422,661 1. Va. 
422,179 9- C* 
421,648 -0 

421,281, a. 
m,w mch. 
420,191 IV. c. 
4M,W Ohio 
618,630 Calif. 
W , U 5  wire. 
416,496 -0 

634,743 N. y* 
413,860 Tmaa 
411,965 Va. 
lJl,ll6 Maris. 
404,987 Ill. 
404,721 M* 
404,089 a. 
403;270 
402,362 N. Y. 

No. 
Priority of 
value State Rep. 

400,22B KEULS. 
398,386 yo* 
397,054 mias. 
396,206 N. J. 
394,721 ohlo 
394,708 Calif. 
390,700 N. Ye 

390,503 Ima 
389,341 Ueh* 
388,779 'mm. 
388,777 Te=a 
388,242 Pa. 
385,820 Wash. 
385,231 Ill* 
379,832 Corm* 
379,694 N* Y* 
379,a7 gs. 
m,728 f i n .  
375,960 N* c* 
375,953 Neb. 
375,367 Mass. 
373,592 la* 
373,384 Ohio 
373,372 Calif. 
372,971 mnt. 
372,307 Hnn* 
369,292 N. Yo 

369,128 W i s ~ .  
361,497 b* 
367,314 Ill. 
366,873 U t a h  
366,561 TOX. 
363,@4 b . 0  

362,490 uoh. 
361,753 J* 
360,821 Ins. 
360,444 yo. 
360,007 Pa* 
359,451 Okla* 
359,444 N. Y. 
357,036 va* 
354,545 N. u. 
354,434 Ark. 
354,237 Ohio 
354,225 C a l i f *  
350,988 Ill. 
350,108 No Y. 
349,915 Idaho 
347,375 Fa. 
346,747 
345,8l3 W. VE. 
345,419 s. c. 
345,338 Mass* 
344,984 -. 
343,040 
3C1,U N. Y. 
3AO9155 Ne C. 
339,104 Ueh. 



Size of 
Emu 

36' 
388 
389 
390 
391 
392 
393 
394 
395 
396 
397 
39s 
399 
400 
401 
402 
403 
4ad 
405 
406 
4 q  
4- 
409 
410 
4J.l 
(12 
03 
b14 
415 
416 
617 
418 
C19 
420 
qu 
422 
423 
4a 
425 
426 
427 
428 
429 
430 
431 
432 
433 
434 
435 
436 
437 
438 
439 
440 
w 
u2 
443 
U4 

Priority Lisl 
1940 Populations - 

No. 
Priority of 
vnhe State Rep. 

338,890 Me. 
338,436 Iowa 
336,957 Ohio 
336,946 Calif. 
336,053 Ill. 
335,969 Miss. 
335,599 pa. 
334,780 ICs. 
333,290 ,!la. 
332,W Ariz. 
332,8l8 N. Y. 
332,813 N o  J. 
331,U5 Mad. 
330,272 Wiec. 
329,101 Ib. 
328.965 Taas  
328,- OI. 
328,506 ' Unn, 
3%',683 N* lt 
327,m Kan'3. 
326,457 W e  

324,799 N. y. 
324,596 Pa* 
322,336 Ill. 
323,284 Ohio 
32l,274 C a l i f .  
320,942 C O ~ O .  
319,757 Mass. 
318,552 Yich. 
317,156 N. Y. 
315,671 Wash. 
315,184 h. 
315,032 Va. 
34,291 
312,918 Tams 
3ll,525 Okla. 
3U,338 -0 

310,771 Con& 
310,576 N. C. 
309,865 N* Y o  
309,646 111. 
308,160 N. J. 
3W.W Ohio 
306,995 Calif. 
306,931 Tgm. 
3ad,6el P e e  

302,902 N. Ye 
302,773 Hoe 
300,349 Uah. 
299,906 Prk* 
299,540 Ks. 
298,818 li~1. 
298,620 Iowa 
298,364 Texas 
298,207 
298,069 M. 
298,W 
297,705 Mars. 

; for A 
Eethod - 

Size of RioriW 
House value 

P 

State - 
Ga. 
N. Y. 
Pa. 
Ohio 
Calif. 
Unn. . . 
3. Va. 
Neb. 
S. C. 
Fla. 
x i  ss. 
?I. Ye 
Ill. 
F'a. 
N. J. 
N. C. 
R. I. 
Teras 
Mia h. 
N. Y. 
Ohio 
Calif. 
Va. 
Yo. 
Hd. 
Pa* 
a88 .  

La. 
N. Ye 
Tenn. 
ni. 
Kens. 
Okla* 
M. 
Tex. 
aisc. 
N. Y. 
Ga. 
Pa. 
le* 
Ohio 
C a l i f .  
Ala. 
Uah. 
N. J. 
Ill. 
Iowa 
laah. 
N. Y. 
Minn. 
N. C. 
me 

Conn. 
Texas 
N. Y. 
msa* 



- 

atate - 
w. 
mrh. 
h. 
I. 6. 
Ark. 
fll. 
tau 
m. 
1. T8. 
a. 0. 
Ik. 
1. Y. 
m. 
kk 
h. 
Tim. 
rrua, 
OG 
1. Y. 
& n o  

celo 
aallr. 
I.... 
fll, - 
I. s. 
0. 
moh. 
uao 
'Pau 
s. T. 
a. 
mn. 
t.. 
m. 
1. Yo 
Qhlo 
o a r .  
Ill. 
I 
Pa. 
N. 0. 
N. Y. 
Pd 
'Pau 
I8b. 
h. 
OU1, 
ma... 
=ah. 
A. 
N. J. 
Iu. 
I. Y. 
abio 
W f *  
am. 
b 



Priority Li& for QQorti- 
l ~ ? o m a a t i a a u - m t w ~ r ~ u w r i a r w n  

rtir. 3 
r. Y. l6 
h. l2 
'Pmr 8 
Mo. 5 
T- 4 
oolo. 2 
Ill. 10 
e. A 
ri.. 
1. Yo 17 
Ons. 2 
Ohio 9 
olru. 9 - 4 
ma. 7 -. 3 
U.C. 5 

U 
* a .  3 
a a* 3 

6 
tl.. 3 
Ta. 4 
u* 5 
1. I. l8 
I. J. 6 
Id. 3 
Tmr 9 . u -. 3 
Ian L 
F a  li 
abio 10 
No 1. 19 
u r .  10 
Ilrrb. 3 - 3 
nw. 5 
Uoh. 8 
06. 5 
yo. 6 
N. Y. 20 
La. 4 
Ill. l2 
m. 4 -. 4 
Taas 10 
-I. 7 
Ohio u 
klir.  11 
P. Y. 21 - 5 
19, 0. 6 
I. J. 7 
4. 5 
Fa. l6 
u.. 5 

state - 
Yi68. 
m. 
Ill. 
M. 
Yian, 
r. I. 
moh, 
mxu 
Ta. 
Ohio 
oair. 
Fa. 
II. Y. 
Ill. 
m. 
1Uk 
TI-* 
I* I. 
a. 
Ian 
kL, 
h. 
Tap. 
1. J. 
midm 
1. fa. 
80 0. 
Ohio 
aalii. 
ma. 
1. 0. 
1. Y. 
Ikb. 

8. I. 
Ilhn. 
h. 
llb. 
ad. 
I. Y. 
Otl.. 
mum. 
P. 
Ah. - 
ohlo 
Oalif. 
Him. 
Ill. 
Mure 
u. Y* 
h. 
m. 
.oh, 
Uoh. 
&an. 
mu* 

No. 



for ~ i o r w r C  

k. 
b or 
a8k 8.p. 

1 M. J 9 
t5 h e  6 
0 M Y 2% 
9 m *  7 
13 e. 7 
0 R. 21 
n 8. D. 2 
i l  L D. 2 
s 111. 17 
J L O .  8 
i4 aMo 4 
I9 o a l l r *  4 
b -  4 
I0 M.Y. 29 
P 0010. 3 
r9 1- 6 
5 % .  22 
#, hd. 8 
.8 mah. 12 
1 . Y 30 
i4 nun. lo 

;z? 2 
a -  7 
S Yo. 9 
3 m o  l4 
P a c i l i f .  16 
a -  u 
8 M Y  31 
6 m* 7 
5 . a 
I9 r. J .  lo 
3 -  5 
u . 7 
'8 Le. 6 
9 -  7 
b a r c t .  6 
-7 Me Y. 32 
J W. T& 5 
i6 8.o. 5 
10 xu.  19 
8 a. 5 
i O U . 0 .  9 
'3 a* Y 
a moll. U 
3 aw. 6 
D m. 2 
a chi0 17 
4 aalii. 17 
i6 a. 8 
J . . 33 
.7 ra. 7 
~ F I ~ U  
I2 lltrh 2 
A baa.  11 
10 m. 5 
13 Ill. 20 
I1 mu* 5 

srrt. 
Iml. 
h e  

N. r. 
Ilr. 
m* 
1. 1. 
I. t .  
ahio 
6.ui. 
u.b 
a 
I. I *  
wuh. 
tart 
ma. 
lrppr 
a. 
Ill. 
Osmr, 
Ikb. 
P. 
1. Y. 
A h  
1. 0. 
mu. 
M I S .  
mB8. 
k. 
obi0 
0.lir. 
Tlw. 
I. Y. 
Q.. 
I. & 
Ill. 
Tan8 
k. 
moh. 
I. J.  
m. 
Okh. 
m. 
h. 
x. Y. 
lh. 
&k. 
abio 
O d f i .  
Me. 
Ill. 
111. Y. 



marltr lid too. m i -  
l i & g  


